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APPPEAL FROM. TEE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


In the United States Court 

District of Columbia ' 


October Term, 1943 


Nos. 8533 and 8547 

James P. Mitchell, appellant 
v. 

United States of America, appellee 


cotjnterstatement of the case 


These appeals are taken from judgments of sentence 
the appellant was tried separately and convicted in two cases 
before different trial judges of the crimes of housebreaking and 
larceny. The cases are consolidated for argument for the 
son that one of the important questions raised is presented 
both cases. The evidence offered against the defendant con 
sis ted of stolen property found in his house, and of verbal con 
fessions which the police said he made to them and which 
denied making. The seizure of this property from the defend¬ 
ant’s house was, according to the officers, made with his 
consent and the confession was, according to them, made 
him and made voluntarily. The appellant denied that he had 
given consent to have his house searched and denied 
had made any confession to the police. The consent 
search and the confessions if given at all were given * 
about an hour after the defendant’s arrest. But the defendant 
was thereafter detained at the Police Precinct for some seven. 





days before being finally taken before a committing magis¬ 
trate. The question is therefore presented in both cases 
whether the decision of the Supreme Court of the United 
States in McNabb v. United States, 318 U. S. 332 (1943), 
renders inadmissible the confessions and the physical evidence 
received in the trials below. In case No. 8533, the additional 
question is raised whether the trial court acted properly in not 
disqualifying himself on the basis of an affidavit filed pursuant 
to the provisions of Section 25, Title 28 U. S. Code. The 
trial judge's refusal to disqualify himself was based upon his 
finding that the affidavit of bias and prejudice lacked allega¬ 
tions of fact sufficient to support the conclusion alleged that 
the trial judge entertained a bias against the appellant. 

The facts in the cases are substantially the same. During 
the night of August 11-12, 1942, the home of Harry G. Meem 
was broken into and ransacked (Appellee's App. 33), and 
certain property including a pair of cuff links were stolen 
therefrom. On the 12th of October following, a police officer 
investigating this and other thefts obtained a pair of cuff links 
from A. Kahn, Inc., jewelers of this city, where according to the 
records of that company they had been sold to that company 
on August 13, 1942, by a person giving the name and address 
James Mitchell, 1427 W Street NW. The officer's investiga¬ 
tion took him to 1427 N Street NW., where at 2:00 o’clock that 
same afternoon of October 12, 1942, he saw and spoke a few 
words with this appellant, James P. Mitchell, who lived at and 
rented a rooming house at that address (Appellee's App. 34- 
35). The officer then immediately went to Mr. Meem and 
showed him the cuff links and Mr. Meem told the officer that 
they were his links which had been stolen from his house on Au¬ 
gust 12,1942 (Appellee’s App. 34). That evening at about 7:00 
o’clock the officer, now accompanied by a fellow officer, returned 
to the appellant’s home and requested him to accompany 
them to the precinct for questioning. The appellant did so. On 
the way to the station the officers learned that the appellant 
smok ed Raleigh, cork-tip ped, cigarettes. @28 

(As soon as they got 

to the precinct station the appellant was taken into the detec¬ 
tive room, and the officers then told him that he did not have 


to say anything and that all that they wanted to know was who 
worked with him. Immediately, according to the officers, the 
appellant admitted that he had burglarized Mr. Meem’s home 
(Appellee’s App. 34), and also then admitted that he had 
broken into the home of Mr. Anthony Lucas, which had been 
burglarized on the 1st of October 1942 (Appellee’s App. 65). 
The appellant then gave the officers, according to their testi¬ 
mony, his full permission to go to his home and take the stolen 
property therefrom and told them where they would find it 
(Appellee’s App. 65). The officers went to that home and 
found Mr. and Mrs. Meem’s stolen property (Appellee’s App. 
35), and also found some of Mr. Lucas’ stolen property (Ap¬ 
pellee’s App. 65). 

Before the trial the appellant moved to suppress for use as 
evidence the property taken from his home, and in support of 
that motion he gave evidence tending to show that he did not 
authorize the officers to enter his home and take the property. 
The officers denied this and after hearing the evidence on 
both sides, the court denied the motion. At the beginning of 
the trial in case No. 8547, the appellant moved to suppress in 
that case, but the court, Mr. Justice Laws presiding, stated that 
he would rule in conformity with the decision of Mr. Justice 
McGuire on the motion to suppress in case 8533. It does not 
appear form the record that the physical evidence was objected 
to when offered by the government. 

l 

STATUTES 

Section 4 d. c. code, Sec. 140: 

The several members of the police force shall have 
power and authority to immediately arrest, without 
warrant, and to take into custody any person who shall 
commit, or threaten or attempt to commit, in the pres¬ 
ence of such member, or within his view, any breach of 
the peace or offense directly prohibited by Act of Con¬ 
gress, or by any law or ordinance in force in the District, 
but such member of the police force shall immediately, 
and without delay, upon such arrest, convey in person 
such offender before the proper court, that he may.be 
dealt with according to law. 





Section 18 u. s. code, Sec. 595: 

It shall be the duty of the marshal, his deputy, or 
other officer, who may arrest a person charged with any 
crime or offense, to take the defendant before the nearest 
United States commissioner or the nearest judicial offi¬ 
cer having jurisdiction under existing laws for a hearing, 
commitment, or taking bail for trial, and the officer or 
magistrate issuing the warrant shall attach thereto a 
certified copy of the complaint, and upon the arrest of 
the accused, the return of the warrant, with a copy of 
the complaint attached, shall confer jurisdiction upon 
such officer as fully as if the complaint had originally 
been made before him, and no mileage shall be allowed 
any officer violating the provisions hereof. 

Section 28 u. s. code. Sec. 25: 

Whenever a party to any action or proceeding, civil 
or criminal, shall make and file an affidavit that the 
judge before whom the action or proceeding is to be 
tried or heard has a personal bias or prejudice either 
against him or in favor of any opposite party to the 
suit, such judge shall proceed no further therein, but 
another judge shall be designated in the manner pre¬ 
scribed in section 24 of this title, or chosen in the manner 
prescribed in section 27 of this title, to hear such matter. 
Every such affidavit shall state the facts and the reasons 
for the belief that such bias or prejudice exists, and shall 
be filed not less than ten days before the beginning of 
4he term of the court, or good cause shall be shown for 
the failure to file it within such time. No party shall 
be entitled in any case to file more than one such affi¬ 
davit; and no such affidavit shall be filed unless accom¬ 
panied by a certificate of counsel of record that such 
affidavit and application are made in good faith. The 
same proceedings shall be had when the presiding judge 
shall file with the clerk of the court a certificate that he 
deems himself unable for any reason to preside with 
absolute impartiality in the pending suit or action. 


SUMMARY OP ARGUMENT 

I. In the McNabb case it plainly appeared that confessions 
used against the defendants were obtained by reason of and 
only by reason of the failure of the arresting officers to take 
the defendant to a committing magistrate as contemplated by 
18 u. s. code § 595 and 5 u. s. code § 300 (a). Here, the confes¬ 
sions and the consent to the search both were obtained before 
the detention of the appellant had assumed the slightest taint 
of illegality. The detention, therefore, was not causal but only 
incidental. To extend application of the McNabb case to this 
situation would impose a wanton penalty and serve no other 
purpose than to allow a self-confessed criminal to escape justice. 

II. The affidavit of bias and prejudice was insufficient to 
compel the trial court to disqualify himself. The statute (28 
U. S. C. § 25) requires that the affidavit state the conclusion 
that the judge has a personal bias or prejudice against the de¬ 
fendant, and provides further that the affidavit state facts and 
reasons for belief that such bias or prejudice exists. The affi¬ 
davit in this case alleged the conclusion that the trial judge was 
prejudiced against the appellant, but did not allege facts which 
in law would support such a conclusion. The facts alleged 
were that the trial judge had reprimanded the mother of the 
defendant for creating a disturbance in the courtroom and had 
shown irritation and anger at the appellant's counsel when he 
attempted to justify the mother’s conduct. These facts were 
insufficient to support the conclusion of personal bias against 
the appellant. 

ARGUMENT 

I 

The McNabb case is not applicable 

The appellant in his brief freely admits that there was fac¬ 
tual basis to justify the court below in finding as it did find that ~ 
the defendant gave his free consent to the officers to go to his 
home and take stolen property therefrom, and that the de¬ 
fendant voluntarily confessed to these crimes. The defendant 
accompanied the officers to the station at 7 H)0 o’clock in the 
evening. Construing this as an arrest (C/. Amos v. United 
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States, 255 U. S. 213, 65 L. ed. 654 (1920)), the record is in¬ 
disputable that not long afterwards that same evening these 
confessions and consent were given. If the appellant had been 
taken before the committing magistrate the following morning, 
when the magistrates in the District of Columbia ordinarily 
begin to function, that would certainly seem to be “reasonable 
promptness’’, within the meaning of the McNabb deci¬ 
sion. Hence, the failure to take the appellant before a 
magistrate the following morning and the failure to do so for 
the six days immediately following had no effect to extract a 
confession or consent. 1 Both had already been freely given. 

In the McNabb case, the court ruled only that a confession 
obtained by reason of non-compliance with the statute is in¬ 
admissible. It is submitted that to extend that ruling to this 
case so as to hold inadmissible a confession obtained without 
the aid of an illegal disregard of the statute would be illogical 
and disastrous. The Advisory Committee on Rules of Civil 
Procedure appointed by the Supreme Court of the United 
States has submitted for consideration its Rule V, which is in 
conformity with the spirit of the McNabb decision. In its notes 
accompanying the rule, the Committee states: 

It is to be noted that the proposed rule does not ex¬ 
clude voluntary statements made in response to interro¬ 
gation by officers, unless at the time the statement is 
made the detention is unlawful under subdivision (a); 
interrogation during the permissible period of detention 
is not prohibited. Preliminary Draft, Federal Rules of 
Criminal Procedure, pp. 11,13. 

II 

The court acted properly in not disqualifying himself 

The appellant claims that on the basis of his affidavit of bias 
filed the day of the trial just before the jury was sworn the 
trial court was compelled by law to disqualify himself. The 
appellee answers that the court acted properly in not disquali- 

1 The officers testified that the reason the appellant was kept at the police 
station for a week after his arrest was that it took that long to have the 
owners of the stolen property come in and identify their property, and it 
was desirable to have him present when they did so; and this arrangement 
was not only consented to by him, but requested (Appellee’s App. p. SI, 66). 


fying himself because the affidavit was insufficient in law, in 
that the facts it stated to support the conclusion of bias did 
not in law support it. 

On the morning of the trial day, the motion of the appellant 
in the court below to suppress for use as evidence property 
which had been taken from his home came on for hearing, and 
in the course of the hearing a disturbance occurred which is 
recited in the record (Appellee’s App. 31) as follows: 

While the Court was hearing evidence on the motion 
to suppress, the defendant’s mother, Mrs. Mary Blum- 
enfeld, attempted to gain entrance to the courtroom 
through the main door in the rear of the court, which 
was guarded by a Deputy United States Marshal. At. 
that time there was such a disturbance at the door that 
it attracted the attention of the Court, who inquired of 
the Marshal stationed at the door what the difficulty 
was. Counsel for the defendant thereupon told the 
Court that the person seeking admisison was the de¬ 
fendant’s mother. The Court thereupon informed the 
mother that the United States Marshal was stationed at 
the door in order to expedite and control the entrance 
and exit of spectators and others, and that a disturbance 
was not necessary. The mother thereupon took a seat 
in the courtroom and nothing more was said in open 
court about the incident. The Court recessed after its 
decision on the motion to suppress until 1:45 p.m. 

During the recess the appellant filed his affidavit of prejudice 
and his attorney certified as to its good faith (Appellee’s App. 
21). The affidavit in substance stated the incident referred to 
and on the basis of that incident and the alleged anger and irri¬ 
tation of the judge in responding to the attempts of appellant’s 
counsel to justify the mother’s conduct, alleged that the trial 
judge was prejudiced against the appellant. 

It is not only the right but the duty of a trial judge, before 
whom an affidavit of bias and prejudice is filed, in accordance 
with the provisions of 28 u. s. code § 25, to determine the legal 
sufficiency of the affidavit. The court does not have a right to 
find adversely to allegations of fact, but it does have the right 


to rule that the allegations are insufficient in law to support 
the conclusion. Berger v. United States, 255 U. S. 22, 38-34, 
36, 65 L. Ed. 481 (1920); Henry v. Speer, 201 F. 869, approved 
in the Berger case, supra, at page 32; Ex parte N. K. Favrbank 
Company, 194 F. 978; United States v. Friche, 261 F. 541. 
When it is apparent that the affidavit is not sufficient by this 
test, it is the duty of the court to continue to sit regardless of 
the court’s personal inclination to disqualify himself. Benedict 
v. Setberling, 17 F. (2d) 831. 

Because this statute is a ready instrument of abuse, its terms 
must be complied with strictly. Scott v. Beams, 122 F. (2d) 
777,788 (1941), cert, denied 62 S. Ct. 799. The denial of a con¬ 
tinuance and the irritation of the District Judge at the time 
of entering certain orders were held in Refior v. Lansing Drop 
Forge Company, 124 F. (2d) 440, 444 5 (1942), cert, denied 
62 S. Ct. 1047, to be insufficient as a basis for the conclusion of 
bias. See also Belaud v. United States, 117 F. (2d) 958, cert, 
denied 313 U. S. 585, rehearing denied 314 U. S. 705. The 
alleged prejudice must be based upon something other than 
mere rulings in the case. Ex parte American Steel Barrel 
Company, 230 U. S. 35, 57 L. Ed. 1379 (1912); Walker v. 
United States, 116 F. (2d) 458. The facts alleged as the basis 
for the conclusion must be alleged with the particularity of a 
bill of particulars. Morse v. Lewis, 54 F. (2d) 1027,1032, cert, 
denied 286 U. S. 557. It will be observed that the appellant, 
after attempting without success, to obtain a continuance 
(Appellee’s App. 29), went to trial without filing any affidavit 
of prejudice. It is quite apparent that the sole basis for the 
alleged bias and prejudice was the incident which occurred in 
the court room. That incident was the reprimanding by the 
court of the mother of the appellant for creating a disturbance 
and nuisance in the court room. To say that this proper and 
necessary admonition by the court showed a personal preju¬ 
dice against the mother on the part of the judge would be 
going far. To say that such prejudice was then transferred to 
and militated against the appellant himself would be going to 
an absurd extreme. The irritation and anger exhibited against 
the appellant’s attorney (which are admitted for the purpose 
of this argument because they must be) would travel an even 



longer and more devious road to operate against the appellant. 
It is, therefore, submitted that these facts as a baas for 
personal bias and prejudice against the appellant himself are 
wholly insufficient in law. Hence, it was the duty of the judge 
to sit in the trial which was then due to begin. 


It is respectfully submitted that in case No. 8533 the trial 
judge was not compelled by reason of the affidavit filed to dis¬ 
qualify himself; that the evidence received in both trials was 
properly admitted; and that the judgments of sentence should 
be affirmed. 

Respectfully submitted. 

Edward M. Curran, • 
United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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Second count 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one James P. Mitchell, on, to wit, the eleventh day of 
August 1942, and at the District of Columbia aforesaid, one 
jar, of the value of one dollar, two collar buttons, each of the 
value of one dollar, ten studs, each of the value of fifty cents, 
one pistol, of the value of five dollars, one razor, of the value 
of one dollar, two packages of toothpaste, each of the value of 
ten cents, two tubes of shaving cream, each of the value of ten 
cents, and one quart of wine, of the value of two dollars, of the 
goods, chattels, and property of one Harry G. Meem; one pair 
of lorgnettes, of the value of three dollars, one finger ring, of 
the value of ten dollars, one pencil, of the value of three dol¬ 
lars, one teapot, of the value of five dollars, one pair of opera 
glasses, of the value of five dollars, one bell, of the value of one 
dollar, one suitcase, of the value of one dollar, and one col¬ 
larette, of the value of five dollars, of the goods, chattels, and 
property of one Louise H. Meem, then and there being found 
in the dwelling referred to in the first count of this indictment, 
feloniously did steal, take, and carry away; against the form 
of the statute in each case made and provided, and against th* 
peace and government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
.and for the District of Columbia . 

A true bill: 

Harry W. Boss, 

Foreman. 

Piled in open court, Nov. 23,1942, Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Wednesday, November 25, 1942 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Laws, Presiding. 



Nos. 70904, 70905, 70906, 70907—Indicted for Housebreak¬ 
ing and Larceny 

United States 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Criminal Nos. 70884 to 70899, incl., 70900 to 70907, incl. 

United States 
v. 

James P. Mitchell 


motion to suppress 


Now comes the defendant through his counsel and moves 
the Court to suppress as evidence all property taken from the 
premises of defendant as a result of an illegal search and sei¬ 
zure and calls attention to affidavit annexed hereto. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 

Bernard Mabgoltus, 

Bernard Margolius, 

Assistant U. S. Attorney. 

March 31, 1943. 

Filed Mar. 31,1943, Charles E. Stewart, Cleric. 


James P. Mitchell 

Come as well the Attorney of the United States as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, James 
J. Laughlin, Esquire; whereupon the defendant being arraigned 
upon each indictment, the reading whereof he specifically 
waives, pleads hot guilty thereto, and for trial puts himself 
upon the country and the Attorney of the United States doth 
the like, and thereupon by consent of the United States At¬ 
torney the defendant is granted leave within ten days on each 
case to withdraw said plea and demur to, or move to quash 
the said indictments, or otherwise plead as he may be advised. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal Nos. 70884, 70885, 70886 to 70889, inc., 70900, 70901, 
70902, 70907, 70906, 70905, 70904, 70903, 70902 

United States 
v. 

James P. Mitchell 

AFFIDAVIT OF JAMES P. MITCHELL 

District of Columbia, ss: 

James P. Mitchell, being first duly sworn on oath as required 
by law, deposes and says that he is the defendant in the above- 
entitled cases and that in October 1942 he was the owner of 

i 

premises located at 1427 N Street Northwest in the District 
of Columbia; defendant says further that he was the sole owner 
of said premises and that the police officers unlawfully entered 
said premises without a search warrant and illegally seized 
certain of his personal property, and much of his furnishings 
and fixtures was pillaged and rendered useless; affiant says that 
the property illegally seized has been retained by the police 
officers and has never been returned to the defendant. Affiant 
says that the police officers also illegally seized certain bed 
clothing, such as linens, spreads, towels, etc., and many per¬ 
sonal papers belonging to the defendant and persons related to 
him, and such material could under no theory be considered 
proceeds of a crime; affiant says that the police officers realized 
their mistake and have returned to the defendant certain of the 
bed clothing seized but have retained much of it; affiant says 
further that the police officers illegally seized certain articles 
of jewelry, money, and postage stamps belonging to defendant 
and persons related to him and have failed to return same. 

James P. Mitchell. 

James P. Mitchell. 

Subscribed and sworn to before me this 30th day of March • 
1943. 

[seal] John S. Murdock, 

i Notary Public, D. C. 

Filed Mar. 31,1943, Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR TfiE DISTRICT OF COLUMBIA 

Thursday, April 1, 1943 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

***** 

No. 70905—Indicted for Housebreaking and Larcency 

United States 

% 

vs. 

James P. Mitchell 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance, and by 
his attorney, James J. Laughlin, Esquire; and thereupon the 
defendant’s motion to suppress evidence, coming on to be 
heard, after argument by the counsel, is by the Court over¬ 
ruled, to which action of the Court the defendant by his at¬ 
torney prays an exception which is noted. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States 
v. 

James P. Mitchell 
motion for continuance 

Now comes the defendant and moves the Court for a con¬ 
tinuance in this cause and calls attention to affidavit annexed 
hereto. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 

Bernard Margolius, 

Assistant U. S. Attorney. 

Denied: 

McGuire, J., 

3/31/43. 

Filed Apr. 1,1943, Charles E. Stewart, Clerk. 




IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States 


District of Columbia, ss: 

James P. Mitchell being first duly sworn on oath as required 
by law deposes and says that there is a necessary witness in 
New York City—Cosmo J. Testa—that he desires to have to 
testify in his behalf; that he is unable to go to trial without 
said witness and that his testimony and material and impor¬ 
tant; that he received notice of this trial on March 30th, and 
contacted his counsel who could not see him until Tuesday 
night, and he was then told by his counsel to endeavor to 
locate said witness by telephone on March 31st but has been 
unable to do so; he asks that the case be continued to such 
time as said witness can be produced. 

James P. Mitchell. 

i James P. Mitchell. 


Subscribed and sworn to before me this 1st day of April 
1943. 

Charles E. Stewart, 

Clerk, District Court of the United States 

for the District of Columbia, 
By H. M. Hull, Asst. Clerk. 


Filed Apr. 1, 1943, Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Thursday, April 1,1943 


The Court resumes its session pursuant to adjournment: 
Mr. Justice McGuire, presiding. 




V. 

James P. Mitchell 


Criminal No. 70905 


AFFIDAVIT OF JAMES P. MITCHELL 


No. 70,905—Indicted for Housebreaking and Larceny 

United States 
vs. 

James P. Mitchell 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, and 
by his attorney, James J. Laughlin, Esquire; and thereupon 
the defendant’s motion for continuance, coming on to be heard, 
after argument by the counsel, is by the Court overruled, to 
which action of the Court the defendant by his attorney prays 
an exception which is noted. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 
United States 
v. 

James P. Mitchell 

AFFIDAVIT OF BIAS AND PREJUDICE 

District of Columbia, ss: 

James P. Mitchell being first duly sworn on oath as required 
by law deposes and says that Judge Matthew F. McGuire has 
a personal bias and prejudice against him; affiant says that 
this is based upon-information and belief and says that it is due 
to the rebuke administered to the mother of defendant in open 
court this morning when the hearing on the motion to sup¬ 
press was in progress; affiant says that his mother was a neces¬ 
sary witness in the hearing and it was her intention to be-in 
court at 10:00 A. M. but due to circumstances beyond her con¬ 
trol she did not arrive until about 10:30 A. M. and endeavored 
to enter the courtroom of Judge McGuire but had difficulty in 
obtaining admittance and the said judge embarrassed and 
humiliated his mother in open court and accused her of creat¬ 
ing a disturbance and lectured and rebuked her without giving 


her an opportunity to defend herself or to explain her side of 
the case; affiant says that this attitude on the part of the judge 
has created such feeling and bias and prejudice against defend¬ 
ant that he could not receive a fair trial from Judge McGuire 
and would be fearful to go to trial in the courtroom of Judge 
McGuire; affiant says further that the said judge became 
angered and incensed at defendant’s counsel when defendant’s 
counsel was attempting to defend affiant and to protect the 
constitutional and legal rights of the affiant and that the atti¬ 
tude of hostility on the part of said judge against defendant’s 
counsel was so striking and so noticeable and it would in' the 
opinion of affiant be absolutely impossible for the said judge 
to deal fairly and impartially with affiant and the feeling of 
said judge has created in the mind of the said judge such bias 
and prejudice toward affiant that the said judge could not 
accord affiant a fair trial. 

James P. Mitchell. 

James P. Mitchell. 

Subscribed and sworn to before me this 1st day of April 1943. 
i Charles E. Stewart, 

Clerk, District Court of the United States, 

for the District of Columbia. 

By Marion E. Lewis, 

Ass’t. Clerk. 

I certify that this affidavit of bias and prejudice is filed in. 
good faith and not for the purpose of delay. I certify further 
that the affidavit could not be filed sooner since the matters 
set forth did not arise until this day. 

James J. Laughlin, 

James J. Laughlin, 

Counsel for Defendant. 

April 1, 1943. 

Service acknowledged: 

Bernard Margolitts, 

Assistant U. S. Attorney. 

Filed Apr. 1, 1943, Charles E. Stewart, Clerk. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States 
v. 

James P. Mitchell 

MOTION TO SUMMON WITNESS FOB THE DEFENDANT AT THE 
EXPENSE OF THE UNITED STATES 

Now comes the defendant James P. Mitchell and says unto 
the Court that under the provisions of Section 109, Title 23, 
District of Columbia Code, that he needs the following witness 
at his trial both on the merits and in the motion to suppress: 
Cosmo J. Testa, 303 E. 146th St., New York, N. Y., defendant 
says that he is a necessary witness and he cannot safely go to 
trial without him; defendant says he is not possessed of suffi¬ 
cient means and is actually unable to pay the expenses of the 
said Testa; defendant says that the witness Testa will testify 
as to the illegal search and seizure and will testify also as to 
the police brutality when the police officers extracted from 
defendant by a force a confession after being unlawfully held 
for nine days without being taken before a committing magis¬ 
trate contrary to the Supreme Court ruling in the McNabb 
case. - 

James P. Mitchell. 

James P. Mitchell. 

Subscribed and sworn to before me this 30th day of March 
1943. 

[seal] John S. Mukdock, 

Notary Public, D. C. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 

Counsel for Defendant. 

Filed Apr. 1,1943, Charles E. Stewart, Clerk. 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Monday, April 5, 1943 

The Court resumes its session pursuant to adjournment: Mr. 

Justice McGuire, presiding. 

***** 

No. 70,905—Indicted for Housebreaking and Larceny 

United States 

V8. 

James P. Mitchell 

t 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance, and 
by his attorney, James J. Laughlin, Esquire, and thereupon the 
same jury that was respited in this case yesterday upon their 
oath say that the defendant is guilty on Count One of the 
indictment and guilty on Count Two, Petit Larceny; and 
thereupon each and every member of the jury is asked if that 
is his verdict and each and every member thereof say that the 
defendant is Guilty on Count One of the indictment and Count 
Two, Petit Larceny; and thereupon the defendant is com¬ 
mitted to the Washington Asylum and Jail. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States 

v. 

James. P. Mitchell 

MOTION FOR NEW TRIAL 

Now comes the defendant through his counsel and moves 
the Court to set aside the verdict in the above entitled cause 
and grant a new trial and as reason therefor cites the following: 

The verdict was contrary to the evidence. 
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The court erred in admitting evidence offered by the 
government. 

The court erred in excluding evidence offered by the 
defendant. 

The court erred in denying motion for continuance. 

The court erred in refusing to sustain motion to 
suppress. 

The trial judge was in error in refusing to disqualify 
himself after affidavit of bias and prejudice had been 
filed. 

The assistant United States Attorney was guilty of 
misconduct. 

The trial judge was prejudiced toward the defendant. 

The trial judge erred in refusing to keep the jury 
together after motion had been made. 

The court erred in restricting cross examination. 

The court erred in requiring defendant to furnish 
original evidence against himself. 

And the court erred in other matters apparent of 
record. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 

Bernard Mabgolius, 

Assistant U. S. Attorney. 

Filed Apr. 8, 1943, Charles E. Stewart, Clerk. 

DISTRICT COURT. OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Friday, April 16, 1943 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

* * * # * 

No. 70905—Indicted for Housebreaking and Larceny 




United States 


vs. 

James P. Mitchell 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, 
James J. Laughlin, Esquire; and thereupon the defendants 
motion for a new trial coming on to be heard, after argument 
by the counsel, is submitted to the Court, and is by the Court, 
oveh-uled, to which action of the Court the defendant by his 
attorney prays an exception which is noted. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Thursday, May 6, 1943 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

# * * * * 

No. 70905—Indicted for Housebreaking and Larceny 

United States 
vs. 

James P. Mitchell 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, 
James J. Laughlin, Esquire; and thereupon it is demanded 
of the defendant what further he has to say why the sentence 
of the law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense, the defendant 
be committed to the custody of the Attorney. General or his 
authorized representative for imprisonment for the period of 
One (1) year to Three (3) years. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States of America 
vs. 

James P. Mitchell 

ORDER EXTENDING TIME WITHIN WHICH TO SETTLE BILL OF 

EXCEPTIONS 

Upon motion of the defendant and the United States At¬ 
torney having consented thereto, it is by the Court this 22d 
day of June 1943 

Ordered that the time within which Bill of Exceptions in 
the above-entitled cause be and the same is hereby extended 
to the 19th day of August 1943. And it is ordered, 

By the Court: 

Matthew F. McGuire, 

Justice. 

Filed June 22, 1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States of America 
vs. 

Jambs P. Mitchell 

ASSIGNMENT OF ERRORS 

The Court erred: 

1. In failing to grant the motion to suppress. 

2. The refusal of the trial judge to disqualify himself after 
affidavit of bias and prejudice had been filed. 

3. In refusing to grant the motion for continuance. 

4. In admitting evidence offered by the Government. 

5. In refusing to admit evidence offered on behalf of the 
defendant. 


6. In refusing to declare a mistrial when the Assistant 
United States Attorney was guilty of misconduct. 

7.. In restricting cross-examination. 

8. In requiring defendant to furnish original evidence 
against himself. 

9. In refusing to properly apply the Supreme Court ruling 
of the McNabb case. 

10. In denying motion for a new trial. 

11. In entering judgment for the United States. 

James J. Laughlin, 

James J. Laughlin, 

National Press Budding , 

Counsel for Defendant. 

I certify that I have this 19th day of June 19^3 mailed copy 
of this memorandum to Bernard Margolius, Esq., Assistant 
United States Attorney. 

James J. Laughlin. 
James J. Laughlin. 

Filed June 23, 1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 

i FOR THE DISTRICT OF COLUMBIA 

^ / 

Criminal No. 70905 

United States of America 
vs. 

James P. Mitchell 

. , 

DESIGNATION of record 

The Clerk will please prepare the record in the above-en¬ 
titled cause and include therein the following: 

1. Indictment. 

2. Minute of Plea. 

3. Motion to suppress. 

4. Minute entry showing denial of motion to suppress. 

5. Motion for continuance. 

6. Minute entry showing denial for motion for continuance. 

7. Affidavit of bias and prejudice. 

7a. Motion to summon witnesses. 
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8. Bill of exceptions (to be furnished later). 

9. Assignment of Errors. 

10. This designation of record. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant . 

I certify that I have this day mailed copy of this Designation 
of Record to Bernard Margolius, Esq., Assistant United States 
Attorney. 

James J. Laughlin. 

James J. Laughlin. 

This the 19th day of June 1943. - 

This Designation of Record approved. 

Matthew F. McGuire, 

Justice. 

Filed June 22,1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 
United States of America 
vs. 

James P. Mitchell 

BILL OF EXCEPTIONS 

Be it remembered that this cause came on for trial on Thurs¬ 
day, April 1, 1943, before Justice Matthew F. McGuire, hold¬ 
ing Criminal Court No. One of the District Court of the United 
States for the District of Columbia. The United States was 
represented by Bernard Margolius, Assistant United States 
Attorney, and the defendant was represented by James J. 
Laughlin. 

On April 1,1943, shortly before the case was called for trial, 
defendant* filed a motion for continuance on the ground that 
a necessary witness for the defense, namely, one Cosmo Testa, 
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was in New York, and the defendant had not sufficient time to 
summons him. The District Attorney noted that the defendant 
had been notified of the trial more than three days prior thereto. 
The Court thereupon overruled the motion and an exception 
was duly noted. The defendant also filed on April 1, 1943, a 
motion to suppress evidence in all the cases pending against 
him in the District Court, accompanied by an affidavit, and a 
hearing was held on the motion. 

In support of his motion, the defendant took the stand and 
testified that he w-as arrested on October 12,1942, and confined 
in Police Precinct Station No. 8 without an attorney and with¬ 
out a charge having been placed against him, and that he was 
not taken before a committing magistrate until October 20, 
1942. He further testified that he at no time authorized the 
police to enter his home or to take anything therefrom, and at 
no time consented to the police officer so doing and no one gave 
any police officer such permission on his behalf. The property 
which the defendant wanted returned, he testified, was of the 
character set forth in his affidavit. Defendant further testified 
that he was brutally beaten by the police while in custody, and 
a number of wounds and bruises were inflicted on his body, and 
a tooth was knocked out. On cross-examination the defendant 
testified that the property which he wanted returned included 
certain jewelry which belonged to his aunt and uncle. On being 
asked to enumerate the property he did not include certain 
items which were the subject of this prosecution. 

On behalf of the Government Charles T. Williams testified 
that he was a member of the Police Department and that he 
accompanied the defendant from his home to No. 8 Precinct 
about seven o’clock p. m. on October 12, 1942, at which time 
the defendant was not under arrest, but was in the company of 
the officer, upon request of the officer that the defendant go 
with him for questioning. When they reached the precinct 
station he and defendant and another officer went into the 
Detective Room, where the defendant immediately admitted 
a series of housebreakings and larcenies. Defendant told the 
officers that the goods which he stole were located in various 
parts of his home on N Street NW., and gave the officers express 
permission to go to his home and obtain all the property that 
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was there. The witness further testified that he at once went 
to the defendant’s home with a patrol wagon and removed a 
considerable amount of property from various parts of the 
house. The witness further testified that the defendant was 
held in police precinct with no charge other than investigation 
being placed against him until Monday, October 19, 1942, and 
he was taken before the committing magistrate October 20, 
1942. He testified that the defendant when taken to the pre¬ 
cinct on October 12, 1942, was very cooperative and told the 
police that he wanted to help them in investigating the various 
housebreakings in which he was involved, and during the pe¬ 
riod when he was at the precinct even helped the various vic¬ 
tims to identify their property. He testified that the defendant 
asked to be kept at the precinct station until the cases were 
cleared up. The witness further testified that the defendant 
was not mistreated in any way, but on the contrary was shown 
every possible courtesy and was on occasions visited by his 
mother and others. The witness stated that when he obtained 
the property from the defendant’s home he had no search war¬ 
rant, but he testified further that before going to the defend¬ 
ant’s home the defendant had told witness and other officers 
where they could find the property which had been stolen, and 
gave them permission to go to his home and recover it. The 
Government offered no further testimony. The motion to sup¬ 
press was denied and an exception duly noted. 

While the Court was hearing evidence on the motion to 
suppress, the defendant’s mother, Mrs. Mary Blumenfeld, at¬ 
tempted to gain entrance to the courtroom through the main 
door in the rear of. the court, which was guarded by a Deputy 
United States Marshal. At that time there was such a dis¬ 
turbance at the door that it attracted the attention of the 
Court, who inquired of the Marshal stationed at the door 
what the difficulty was: Counsel for the defendant there¬ 
upon told the Court that the person seeking admission was 
the defendant’s mother: The Court thereupon informed the 
mother that the United States Marshal was stationed at the 
door in order to expedite and control the entrance and exit of 
spectators and others, and that a disturbance was not neces 1 
sary. The mother thereupon took a seat in the courtroom 
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and nothing more was said in open court about the incident. 
The Court recessed after its decision on the motion to suppress 
until 1:45 p. m. 

Court reconvened at 1:45 p. m., at which time defense counsel 
called the Court’s attention to the fact' that during the noon 
recess the defendant had filed an affidavit of bias and prejudice 
against the trial judge. Thereupon the prospective jurors 
were excused from the courtroom and the trial court con¬ 
sidered the affidavit to determine whether he should disqualify 
himself. Counsel for the defendant stated to the Court that 
the affidavit of bias and prejudice was in proper legal form, 
and that, therefore, the trial judge was unable to go into the 
truth or falsity of any of the matters contained therein, and 
as a result the trial judge was bound to disqualify himself. 
The Court invited comment on the affidavit by the Assistant 
United States Attorney. After due consideration of the affi¬ 
davit and after advising counsel that it was making no point 
of the requirement that such an affidavit be filed ten days 
before the beginning of the term of Court, the Court pointed 
out that the factual basis set forth in the affidavit for the 
alleged bias against the defendant showed bias, if any, not 
against the defendant, but against the defendant’s mother and 
the defendant’s attorney, and declined to disqualify himself 
and ordered the trial to proceed. 

Thereupon, a jury was selected and duly sworn to try the 
issues between the parties and an opening statement was made 
by counsel for the United States. Thereupon, to sustain the 
issues joined, the Government offered the following witnesses 
who testified substantially as follows: 

Louisce H. Meem and her husband, Harry G. Meem, both 
testified that during the month of August 1942 they were 
away on vacation at Colorado Springs, Colorado, when they 
were notified that their home on 34th Place in the District 
of Columbia had been broken into and entered. When they 
returned in September they examined the premises and found 
that a considerable amount of property had been taken from 
their home. Thereupon, certain articles of personalty were 
shown to the witnesses who identified them as their prop¬ 
erty and which had been stolen. These included several sets 



of cuff links (defendant at no time made any point of the fact 
that the Meem home had been broken into and property stolen, 
therefrom). The witnesses further testified that their home 
was thoroughly ransacked, and that in almost every part of 
the house they found cigarette butts with cork tips, some of 
which bore the name “Raleigh.” They further described how 
the house had been broken into and testified that the only 
one with authority to enter the home was one Plummer Fitch, 
their chauffeur and houseman. 

Plummer Fitch being first duly sworn testified that he was 
the houseman and chauffeur of Mr. and Mrs. Meem and that 
he was in charge of the house while they were away on vaca¬ 
tion. He testified that on the morning of August 12, 1942, he 
went to the Meem home where he discovered that it had been 
broken into through a basement window and found that the 
house had been “turned upside down.” Every room had been 
ransacked. He found numerous cigarettes on the floor, all of 
which were of a cork tip variety. He notified the police. 

Hortense Morris being first duly sworn testified that she was 
an employee of A. Kahn, Inc., and had been so employed for 
about twenty-five years; that she had charge of the records 
kept by that company of all sales of old gold and other articles, 
and that she made periodical reports of purchase of old gold and 
other items to the Police Department; that the record of her 
company disclosed that on August 13, 1942, one James Mitch¬ 
ell of 1427 W Street NW., had sold certain cuff links and other 
articles at her store. She was unable to identify who James 
Mitchell, indicated by her records, was. 

Charles T. Williams being first duly sworn testified that he 
was an officer of othe Metropolitan Police Department and 
that on October 12,1942, after a careful examination of pawn¬ 
brokers' and second-hand stores’ reports for the previous three 
or four months, went to A . Kahn, Inc., and obtained from that 
company certain cuff links which had been sold by one James 
Mitchell. The cuff links which he so obtained were identified 
by the witness as the same cuff links which has been identified 
during the trial by Harry G. Meem as being his and having 
been stolen at the time his house was broken into. The wit- 



ness further testified that he then went to 1427 W Street NW. 
but that no one by the name of Mitchell lived there and then 
methodically going to every address which resembled the one 
given he came to 1427 N Street NW. and there saw James 
Mitchell, the defendant here. This was about 2:00 in the 
afternoon. After going to Mr. Meem’s home to have him iden¬ 
tify the cuff links. Williams returned that evening to Mitchell’s 
home in company of Officer Roland M. Kirby. They asked 
the defendant to accompany them. When the defendant asked 
where they were going they said that they wanted to talk to 
him at the precinct station. No objection was made by the de¬ 
fendant to his being taken to the station. On the ride to the 
station the officers asked the defendant whether he wanted a 
smoke, and during the conversation about cigarettes he told 
them that he usually smoked Raleigh Cork Tips, and at one 
point Officer Williams went into a drugstore and while there, 
at the request of the defendant, purchased a package of ciga¬ 
rettes for him. When they reachd the station they took the 
defendant in the Detective Room which was about ten or twelve 
feet away from the rail in the front part of the station. They 
then told the defendant that they knew what he had done and 
told him that he did not have to say anything, but that all they 
wanted to know was who had worked with him. The defendant 
thereupon freely admitted that he had broken into the home of 
Mr. and Mrs. Meem and admitted that he had taken the cuff 
links in question as well as the other property which was identi¬ 
fied. He told the officers where they could find the property 
which had been stolen and gave them permission to go there 
and recover it. The defendant at all times was willing to co¬ 
operate with the police and at no time made any objection of 
being spoken to about the matter. The defendant made his 
admission of guilt within a few minutes after being brought 
into the station which was about 7:00 in the evening. The 
witness further testified that no force or persuasion was used 
upon the defendant and no threats or hope of reward or favor 
were held out to him. (Before the officers were questioned as 
to the statements made by the defendant, the defendant out of 
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the presence of the jury asked the trial court to exclude all the 
verbal statements made by him while in custody on the author¬ 
ity of McNabb v. United States, recently decided by the Su¬ 
preme Court. Lengthy hearing and argument was had at the 
conclusion of which the Court remarked and defendant’s coun¬ 
sel agreed that the issue drawn in the testimony on the motion 
was one of fact whether the defendant had, at any time, made 
any admissions to the officers which they affirmed and he de¬ 
nied. The motion to exclude the alleged statements was de¬ 
nied and exception duly noted). The witness thereupon testi¬ 
fied that after the defendant had admitted his guilt and had 
given him permission to go to his home and seize any property 
that was there, he returned to 1427 N Street NW., and there 
made a search of the premises where he recovered the property 
which had been stolen from the Meem home. He identified 
this property as the same which had been identified by Mr. and 
Mrs. Meem. 

Roland M. Kirby being first duly sworn testified on behalf 
of the Government to the same facts as did Officer Charles T. 
Williams. Their testimony was .substantially the same. The 
Government introduced in evidence all exhibits identified and 
rested. A defense motion for directed verdict was made and 
overruled and exception duly noted. 

An opening statement was made by counsel for the defendant 
and the following testimony was offered on his behalf: 

The defendant, James P. Mitchell, testifying on his own 
behalf, testified that he owned a rooming house at 1427 N 
. Street NW., in the District of Columbia, which he operated, 
and that in the early afternoon of October 12, 1942, Officer 
Williams came to his house and stated that he was looking 
for a colored man named Mitchell; that after a few minutes 
the officer departed. That evening Officer Kirby came to his 
home and asked him to come to a car which was parked a 
short distance away. When he got to the car with Officer 
Kirby he was forced to enter the car where Officer Williams 
was seated at the wheel. The defendant asked both officers 
“What is this all about?” and the officers replied “You will 



soon find out.” Defendant stated that he had at all times 
denied any participation in the housebreaking and larceny 
herein involved. He testified further that he was beaten in 
the car and from time to time in the police precinct, and that 
on one occasion a tooth was knocked from his mouth. De¬ 
fendant testified further that he was taken to a committing 
magistrate for the first time on October 20, 1942. He tes¬ 
tified also that at no time did he authorize the police officers 
to visit his home. He further testified that he did not visit 
A. Kahn, Inc., for the purpose of selling any old gold, and 
further testified that his name was carried in the telephone 
directory for a considerable period of time under the name 
of James P. Mitchell with an address at 1427 N Street NW. 

On cross-examination defendant stated that although he was 
beaten so that his face became swollen and his skin bruised, 
he made no complaint to anyone at the precinct station, and 
his first complaint about the tooth that was broken was made 
at the jail for the first time about four or five weeks later. He 
testified further that although he was severely beaten he made 
no admissions of guilt. With respect to the tooth he testified 
that this tooth broke off on the line even with the gum as a 
result of a punch made by one of the officers. This tooth was 
a molar. He took the broken part of the tooth from his mouth 
in the presence of the officers and they permitted him to put 
the same in his pocket. When asked where the tooth was at 
the present time he could not give any explanation. He tes¬ 
tified further that no other tooth was hurt and had no dental 
treatment for that tooth until the middle of December. In 
being asked about police brutality, he testified that he was 
beaten continuously from the time he arrived at the precinct 
station for about fifteen or eighteen hours when he went into 
what he described as a coma, being unconscious from that 
time on for a considerable period. He admitted, howev^v 7 / 
that the next evening, that is, October 13, 1942, he was taken 
to Police Headquarters where he was photographed by a police 
photographer at which time he said nothing to the photog¬ 
rapher or anyone else about his physical condition. 
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Thereupon Barbara Jenkins testified that she was defend¬ 
ant’s fiancee, and that she had visited him at No. 8 Precinct 
Station four or five days after October T2th and noticed marks 
and bruises about his body. 

Thereupon, Mary Blumenfeld testified that she was defend¬ 
ant’s mother, and that she visited the police precinct while 
defendant was then confined and that she observed bruises and 
marks on his body, and that at least on one occasion she ob¬ 
served him spitting blood. The defendant complained to her 
that he had been kicked in the stomach and that he had suffered 
severe injury. 

Thereupon, Cosmo Testa testified for the defendant that he 
was a friend of defendant; that he saw the defendant at police 
precinct on the night of October 12, 1942, where he observed 
certain marks and bruises on his body and about his face. On 
cross-examination Cosmo Testa testified that the defendant’s 
face was greatly swollen and the skin discolored. He admitted 
that he had been convicted of a crime. Thereupon the de¬ 
fendant rested. 

In rebuttal the Government called Roy D. McClure, a mem¬ 
ber of the Metropolitan Police Department, who testified that 
he photographed the defendant on the evening of October 13, 
1942, while the defendant was in custody. The photograph 
was identified and admitted in evidence over the objection 
and exception of the defendant. Thereupon the Government 
rested. A motion for directed verdict was again made and 
overruled, and exception duly noted. 

After final arguments by counsel and the Court’s instruc¬ 
tions, the jury retired to deliberate and thereafter returned 
with a verdict of guilty. Defendant was thereupon com¬ 
mitted and a motion for a new trial was filed and denied and the 
defendant sentenced. 

For the reason that the foregoing matters are not of record, 
the defendant moves that they be made of record so that he 
may pursue his appeal to the United States Court of Appeals 
for the District of Columbia, which is done; and the defendant 



presents this his Bill of Exceptions and requests that the same 
be filed, which is done this 24th day of August 1943. 

By the Court: 

Matthew F. McGuire, 

Justice. 

Bill submitted by: 

James J. Laughlin, 

Attorney for Defendant. 

Consent to the settling and signing of this Bill of Excep¬ 
tions is hereby given. 

Charles B. Murray, 
Assistant United States Attorney. 

S-23-43. 

Filed Aug. 24, 1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
! FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70905 

United States of America 
v. 

James P. Mitchell 

supplemental designation of record 

The clerk will please include the following matters in the 
record: 

1. Verdict. 

2. Judgment and sentence. 

3. Motion for new trial. 

4. Minute Entry Denying motion for new trial. 

5. Order extending time within which to settle Bill of 
Exceptions. 

6. This supplemental designation of record. 

7. Clerk certificate. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant. 


I certify that copy of this Supplemental designation was 
mailed to Bernard Margolius, Assistant United States At¬ 
torney. 

James J. Laughun. 
James J. Laughlin. 

This the 30th day of June 1943. 

This Supplemental Designation of Record ordered. 

Bolitha J. Laws, 

Justice. 

Filed July 12,1943, Charles E. Stewart, Clerk. 

IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

No. 8533—April Term, 1943 

No. 70905—Criminal, District Court 

James P. Mitchell, appellant 
v. 

United States of America, appellee 
order 

On consideration of appellant’s motion filed herein on . 
August 23,1943, it is 

Ordered that the Clerk of the District Court of the United 
States for the District of Columbia be, and he is hereby au¬ 
thorized and directed to certify and transmit to the Clerk of 
this Court the originals of all papers pertinent to the appeal in 
this cause. 

Dated September 15,1943. 

Per Curiam. 

A true Copy, 

Test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

United States Court of Appeals for the District of Colum¬ 
bia, filed September 15,1943, Joseph W. Stewart, Clerk. 

Filed September 15, 1943, Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

I Holding a Criminal Term—Criminal No. 70905 

United States 
vs. 

James P. Mitchell 

SUPPLEMENTAL DESIGNATION OF RECORD 

The Clerk of the Court will please include as a further part 
of the record on appeal in the above-entitled cause the follow¬ 
ing: 

Order of United States Court of Appeals, dated September 
15, 1943, directing and authorizing the Clerk of the District 
Court of the United States for the District of Columbia to 
certify and transmit to the Clerk of the United States Court 
of Appeals for the-District of Columbia the originals of all 
papers pertinent to the appeal in this cause. 

James J. Laughlin, 
Attorney for Defendant. 

I consent to this Supplemental Designation of Record: 

! Charles B. Murray, 

Charles B. Murray, 

Assistant United States Attorney. 

This Supplemental Designation of Record approved: 
j James M. Proctor, 

Justice. 

Filed Sept. 20,1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 2, both inclusive, 4 to 6, both 
inclusive, 8 to 9, both inclusive, 11 to 13, both inclusive, 15 to 




16, both inclusive, 19 to 34, both, inclusive, to be the original 
records of this Court, directed to be sent to the United States 
Court of Appeals for the District of Columbia by order of 
September 15th, 1943, and according to designations by coun¬ 
sel filed and made a part of this record in cause entitled United 
States of America, Plaintiff, vs. James P. Mitchell, Defendant, 
Criminal No. 70,905, as the same remains of record in said 
Court, except the following: 

Pages 3,7,10,14,17,18, are true and correct copies of original 
records in this Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Dis¬ 
trict, this 21st day of September 1943. 

[seal] C. E. Stewart, 

Clerk. 

United States Court of Appeals for the District of Columbia, 
filed September 21,1943, Joseph W. Stewart, Clerk. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States of America 
vs. 

James P. Mitchell 

NOTICE OF APPEAL 

James P. Mitchell, Washington Asylum and Jail. 

James J. Laughlin, National Press Bldg. 

Offense: Housebreaking and Larceny. 

Date of judgment: June 4,1943. 

Brief description of judgment or sentence: One and one- 
half to four and one-half years in prison. 

Name of prison where now confined, if not on bail: Wash¬ 
ington Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

James P. Mitchell; 

Appellant. 
James J. Laughlin, 

James J. Laughlin, 

Attorney for Appellant. 

Date: June 10,1943. 

GROUNDS OF APPEAL 

Just to what extent is the Supreme Court ruling in the 
McNabb case applicable to admissions and confessions made 
while in custody. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

Marion E. Lewis, 

Deputy . 

United States Court of Appeals for the District of Columbia, 
filed June 10,1943, Joseph W. Stewart, Clerk. 



IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

Criminal No. 70899—Charge Housebreaking & Larceny 

United States of America 


Attorney, James J. Laughlin. 

1942 

Not 1 . 16 Presentment and indictment filed: Defendant committed to W, A. 
& JaiL 

Nov. 19 Appearance of James J. Laughlin entered. 

Nov. 20 Arraigned, Plea Not Guilty, 10 days, etc. 

Nov. 25 Bond fixed by the Court at $15,000.00 to cover all cases. 

Dec. 23 Bond fixed by the Court at $5,000.00 to cover cases 70884 thru 
70907. Recog. $5,000.00 taken with Wm. J. O’Neil, surety, 
covering case 70884 thru 70907. 

1943 

Mar. 31 Motion to Suppress and affidavit in support thereof filed. 

May 24 Motion to suppress the evidence and affidavit in support thereof 
filed, submitted without argument and denied. Exception. 
Jurors sworn on voir dire. Jury sworn and respited until 
tomorrow. 

May25. Trial resumed, same jury; deft’s prayer filed. Case respited 
until tomorrow. 

May 26 Trial resumed, same jury; Verdict Guilty as indicated. Defendant 
remanded to W. A. & JaiL 

May 29 Motion for new trial filed. * 

June 4 Motion for a new trial is argued and overruled. Exception. 

Sentenced to Imprisonment For period of 1% yra. to 4% yrs. 
to run consecutively with 70905. Judgment signed (Laws, J.). 
Term continued to July 15, 1943. 

JunelO Notice of Appeal filed. Pauper affidavit and Order filed (Laws,/.). 


Date June 10th, 1943. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

Marion E. Lewis, 

Deputy Clerk. 

United States Court of Appeals for the District of Columbia, 
filed June 10,1943, Joseph W. Stewart, Clerk. 



ORDER OP COURT 


V. 

James P. Mitchell 


AFFIDAVIT OF POVERTY 


District of Columbia, ss: 

James P. Mitchell, being duly sworn according to law de¬ 
poses and says that he is the defendant in the above-entitled 
action; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

[Signed] James P. Mitchell. 

Sworn to and subscribed before me this 9th day of June 
1943. 

[seal] ' [Signed] Lillian A. Trammell, 

Notary Public , D. C. 


It is Ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action to con¬ 
clusion without prepayment of fees or costs. I certify that 
this appeal is taken in good faith and not for purposes of delay. 

Bolitha J. Laws, 

District Judge. 

Dated June 10,1943. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

C 

Marion E. Lewis, 

Deputy. 


United States Court of Appeals for the District of Colum 
bia, filed June 10,1943, Joseph W. Stewart, clerk. 



IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

1 United States of America 

v. 

James P. Mitchell 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term—October Term, A. D. 1942 

G. J. No. Orig., Criminal No. 70390, Housebreaking and 

Larceny 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one James P. Mitchell, on, to wit, the first day of Octo¬ 
ber 1942, and at the District of Columbia aforesaid, the dwelling 
of one Anthony F. G. Lucas and one Ruth H. Lucas, there 
situate, feloniously did enter, with intent to commit therein 
the crime of larceny, to wit, with intent the goods, chattels, and 
property in the said dwelling then and there being, feloniously 
to steal, take, and carry away; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Second count: And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That one James P. Mitchell, on, to wit, the first day of 
October 1942, and at the District of Columbia aforesaid, one 
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x • 

revolver, of the value of forty-five dollars, one revolver, of the 
value of thirty-five dollars, one revolver, of the value of one 
hundred dollars, one miniature pistol, of the value of three 
dollars, one set of cuff links, of the value of forty-five dollars, 
one watch, of the value of thirty-five dollars, and one knife, of 
the value of three dollars and fifty cents, of the goods, chattels, 
and property of one Anthony F. G. Lucas; one camera, of the 
value of forty-five dollars, one pencil, of the value of thirty 
dollars, one watch, of the value of eighty dollars, one fountain 
pen, of the value of twelve dollars and fifty cents, two finger 
rings, each of the value of ten dollars, one pair of opera glasses, 
of the value of twenty-five dollars, and one dollar in money, of 
the value of one dollar, of the goods, chattels, money, and prop¬ 
erty of one Ruth H. Lucas, then and there being found in the 
dwelling referred to in the first count of this indictment, feloni¬ 
ously did steal, take, and carry away; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Harry W. Boss, 

Foreman. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Friday, November 20, 1942 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Adkins, presiding. 

* * * * » 

United States 
vs. 

James P. Mitchell 

No. 70885, 70886, 70887, 70888, 70889, 70890, 70891, 70892, 
70893, 70894, 70895, 70896, 70897, 70898, 70899, 70900, 
70901, and 70902—Indicted for Housebreaking and Lar¬ 
ceny 




IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States of America 


James P. Mitchell 

AFFIDAVIT OF BIAS AND PREJUDICE 

Now comes the defendant in the above entitled cause and 
says unto the Court that the Honorable Matthew F. McGuire 
has a personal bias and prejudice against him and that de¬ 
fendant believes it would be impossible to obtain a fair and im¬ 
partial trial before Judge McGuire. The personal bias and 
prejudice consist of the following: 

1. On the day set for the trial of defendant in another case, 
that is to say April 1,1943, a hearing was held before the said 
judge on defendant’s motion to suppress certain evidence and 
while the hearing was in progress the said judge accused the 
mother of defendant of creating a disturbance in the court room 
and severely rebuked her in the presence of all persons con¬ 
cerned. The rebuke was unnecessary and uncalled for and the 
said judge was so prejudiced that he prevented the mother of 
defendant from making any explanation. When in truth and 
in fact the mother had been delayed in getting to the court 
house and merely sought to enter the court room where she was 


_ _ 


. 
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Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, James 
J. Laughlin, Esquire; whereupon the defendant being arraigned 
upon each indictment, the reading whereof he specifically 
waives, pleads not guilty thereto on each case, and for trial 
puts himself upon the country and the Attorney of the United 
States doth the like; and thereupon by consent of the United 
States Attorney, the defendant is granted leave within Ten 
(10) days to withdraw said plea and demur to, or move to 
quash each said indictment, or otherwise plead as he may be 
advised. 


needed as a witness and the marshall on duty at the door lead 
ing to the court room provoked the disturbance. This inci 
dent which was in no sense justified created such hostility and 
such an air of bad feeling toward the defendant that it was 
impossible for the said judge to deal fairly with the defendant 
and caused the defendant to file an affidavit of bias and preju¬ 
dice before the said judge, said affidavit of bias and prejudice 
having been overruled by the said judge and the action of the 
said judge in overruling this affidavit has been made an assign¬ 
ment of error to be determined by the United States Court of 
Appeals. 

2. Defendant says when he was on the witness stand testi¬ 
fying in the motion to suppress the trial judge exhibited a 
feeling of prejudice and hostility toward him and by his manner 
of expression and gestures made by him the defendant is firmly 
convinced that the said judge has a strong resentment against 
him and believes that the defendant is guilty of the offenses 
with which he is charged and in this situation the trial judge 
could not deal fairly with the defendant. 

3. During the trial of the defendant before the said judge 
the defendant believes that the said judge took a violent dis¬ 
like toward him and on several occasions when there were con¬ 
ferences at the bench the trial judge pounded his fist on the 
desk and expressed in such a loud manner that it was apparent 
to the jury that the said judge had a strong feeling against 
the defendant, and the defendant believes that the jury felt that 
the trial judge wanted the defendant convicted, and on this 
account it was impossible for the defendant to receive a fair- 
and impartial trial before the said judge. 

In view of the above the defendant is of the opinion that 
Judge McGuire has a definite personal bias and prejudice 
against him; that he has exhibited the personal bias and 
prejudice in such a manner as to leave no doubt in the mind 
of the defendant that he could not obtain a fair and impartial 
trial at the hands of the said judge. The defendant says fur¬ 
ther that when the defendant first came into court for sentence 
after his conviction the said judge expressed the belief that 
the defendant was entitled to the benefit of probation and 
was inclined to grant probation to the defendant in view of 


the defendant’s prior good record, but permitted Mr. MargoliUs, 
Assistant United States Attorney, to state to the said judge 
that the defendant deserved a very severe sentence and also 
permitted Mr. Margolius to state that a police officer had stated 
to Mr. Margolius that the defendant had told the police officer, 
who was unnamed, that the defendant intended after he had 
served his sentences in these cases to do the same thing all 
over again. Defendant says that this is wholly untrue and 
that no such statement as related by Mr. Margolius was ever 
made to any police officer or to any other person. As a mat¬ 
ter of fact, information was conveyed to the defendant that 
certain police officers had stated that Mr. Margolius had a bit¬ 
ter dislike for and intense hatred of the defendant and would 
move heaven and earth to see that he was placed in the peni¬ 
tentiary just as quickly as Mr. Margolius could set the machin¬ 
ery of the courts into action and that the defendant’s case 
was in the opinion of Mr. Margolius his main case for the year 
1943. Defendant says that his attorney realizing that the 
statements made by Mr. Margolius had no support in the rec¬ 
ord and were based on the wildest possible speculation was 
anxious that the judge receive the true facts as to just what 
had happened and an effort was made by defendant’s counsel 
to reply in kind to Mr. Margolius but the trial judge would 
not permit defendant’s counsel to make the necessary explana¬ 
tion or to permit him to counteract or soften the damaging 
nature of Mr. Margolius’ untrue statements. It is the view 
of the defendant therefore that in this state of the record that 
the defendant could not be dealt with fairly in the courtroom 
of Judge McGuire. 

Defendant says that this affidavit is not filed within the ten- 
day limit specified in the statute due to the fact that notice of 
trial was received by his counsel on the late afternoon of Fri¬ 
day, May 7,1943. And actual word could not be relayed to the 
defendant until Sunday, May 9, 1943, when his counsel asked 
defendant’s mother to tell him when she visited defendant at 
the jail on May 9. This affidavit was forwarded by defend¬ 
ant’s counsel to defendant by special delivery on May 9, 1943 
but did not reach him at the jail until the late afternoon of 
May 10, and there is now-no Notary Public on duty at the jail 


the affidavit could not be executed until defendant arrived at 
the court house on May 12,1943. It is necessary to make this 
statement in order to satisfy the requirements of the statute. 

James P. Mitchell. 
James P. Mitchell. 

Subscribed and sworn to before me this 12th day of May 
1943. 

Lillian A. Trammell, 

Notary Public, D. C. 

I certify that this affidavit is filed in good faith and not for 
the purpose of delay. 

James J. Laughlin, 

James J. Laughlin, 

Counsel for Defendant. 

Copy of this affidavit mailed to Bernard Margolius, Esq. 

James J. Laughlin, 

James J. Laughlin. 

May 11,1943 

Eiled May 12,1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States 
v. 

James P. Mitchell 

MOTION TO SUPPRESS 

Now comes the defendant and moves the Court to suppress 
the evidence seized in the above entitled cause inasmuch as it 
was obtained in violation of the constitutional rights of the 
defendant. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Let this be filed. It appearing subject matter of this motion 


previously has been passed upon by the Court, motion to sup¬ 
press will be overruled. Exception granted defendant. 

Bolttha J. Laws, /. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States 

v. 

James P. Mitchell 

AFFIDAVIT OF JAMES P. MITCHELL 

District of Columbia; ss: 

James P. Mitchell being first duly sworn on oath as required 
by law deposes and says that he is the defendant in the above- 
entitled cause and that in October 1942 he was the operator of 
the rooming house located at 1427 N St. NW., in the District 
of Columbia, and that the police officers unlawfully and with¬ 
out the consent or permission of the defendant entered the 
premises and seized certain property then in the possession of 
the defendant and said property was seized without a warrant. 
The property seized is included in the subject matter of the 
above-numbered indictment. 

James P. Mitchell. 
James P. Mitchell. 

Subscribed and sworn to before me this 24th day of May 
1943. 

Charles E. Stewart; 

Clerk. 

By Samuel Silverman, 

Deputy Clerk. 






IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Wednesday, May 26,1943 

The court resumes its session pursuant to adjournment: Mr. 
Justice Laws presiding. 

***** 

No. 70899—Indicted for Housebreaking and Larceny 

United States 
vs. 

James P. Mitchell 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defendant 
is guilty in manner and form as charged in the indictment ; 
whereupon said defendant is remanded to the Washington 
Asylum and Jail. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States 


v. 

James P. Mitchell 

MOTION FOR NEW TRIAL 

The defendant moves for a new trial. 

'When this motion is argued the point will be stressed as 
to the proper applicability of the McNabb case in the Supreme 
Court. It may well be since defendant was held so long in 
custody—eight day before being taken to a committing 
magistrate that all statements oral and verbal while in cus¬ 
tody must be excluded. If that be so then this verdict is 
erroneous. 

There is also the question as to the suppression of evidence 
and whether a prior ruling—under the circumstances of such 
ruling—foreclosed the question here. 



There were no errors in the admission or exclusion of evi¬ 
dence and the trial judge was eminently fair throughout. It 
is exceedingly doubtful whether any trial judge exercised such 
painstaking care in protecting the rights of an accused as the 
trial judge did here. We must acknowledge that fact and 
express our approval. 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

I certify that I have this day mailed copy of this motion to 
Bernard Margolius, Esq., Assistant U. S. Attorney. 

James J. Laughlin. 

James J. Laughlin. 

This the 28th day of May 1943. 

Filed May 29,1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Friday, June 4, 1943 

The court resumes its session pursuant to adjournment: 

Mr. Justice Laws, presiding. 

# • * * * 

No. 70899—Indicted for Housebreaking and Larceny 

United States 
vs. 

James P. Mitchell 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, 
James J. Laughlin, esquirej and thereupon the defendant’s 
motion for a new trial, coming on to be heard after argument 
by the counsel, is by the Court overruled, to which action of 
the Court the defendant is allowed an exception which is 
noted; and thereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not 
be pronounced against him and he says nothing except as he 



has already said; whereupon it is considered by the Court, 
that, for his said offense, the said defendant be committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for the period of One and 
one-half (1 y 2 ) years to Four and one-half (4%) years, said 
sentence to run concurrently with sentence imposed in Criminal 
Case No. 70905. 


' IN THE UNITED STATES DISTRICT COURT 


No. 70899 


United States 


District of Columbia, ss: 

James P. Mitchell, being duly sworn according to law, de¬ 
poses and says that he is the defendant in the above-entitled 
action; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

James P. Mitchell. 


ORDER OF COURT 

It is Ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action to con¬ 
clusion without prepayment of fees or costs. I certify that 
this appeal is taken in good faith and not for purposes of delay. 

Bolitha J. Laws, 

District Judge. 

Dated: June 10,1943. 

Filed June 10,1943, Charles E. Stewart, Clerk. 


- . vs. 

James P. Mitchell 


AFFIDAVIT OF POVERTY 


Sworn to and subscribed before me this 9th day of June 1943. 

Lillian A. Trammell, 

Notary Public , D. C. 



ASSIGNMENT OF ERRORS 

The Court erred: 

1. In denying the motion to suppress evidence. 

2. In admitting testimony offered by the Government as 
to verbal statements made by the defendant while in custody. 

3. In rejecting instructions requested by the defendant. 

4. In refusing to give proper effect to the doctrine of the 
Supreme Court in the McNabb case. 

5. In denying the motion for a new trial. 

6. In entering judgment for the United States. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant . 

I certify that I have this 19th day of June 1943 mailed copy 
of this memorandum to Bernard Margolius, Esq., Assistant 
United States Attorney. 

James J. Laughlin. 
James J. Laughlin. 

Filed June 22,1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

, ^ 

United States of America 


James P. Mitchell 
designation of record 

The Clerk will please prepare the record in the above en 
titled cause and include therein the following: 

1. Indictment. 


United States of America 
vs. 

James P. Mitchell 


Criminal No. 70899 


2. Motion to suppress. 

3. Minute entry showing denial of motion to suppress. 

4. Minute entry showing plea of not guilty. 

4a. Affidavit of bias and prejudice. 

• 5. Bill of exceptions (to be furnished later). 

6. Assignment of errors. 

7. This designation of record. 

8. Clerk’s certificate. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant. 

! I certify that I have this day mailed copy of this Designation 
of Record to Bernard Margolius, Esq., Assistant United States 
Attorney. 

1 James J. Laughlin. 

James J. Laughlin. 

This the 19th day of June 1943. 

This Designation of Record ordered. 

Bolitha J. Laws, 

Justice. 

Filed June 22, 1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States of America 
vs. 

James P. Mitchell 

SUPPLEMENTAL DESIGNATION OF RECORD 

The Clerk will please prepare a Supplemental Designation 
of Record which will include therein the following: 

1. Verdict. 

2. Judgment and sentence. 

3. Motion for new trial. 

i 4. Minute entry showing denial of motion for new trial. 

4a. Pauper affidavit and order of court thereon. 
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5. This supplemental designation of record. 

6. Clerk certificate. 

- ’ James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel jor Defendant. 

I certify that I have this day mailed copy of supplemental 
designation of record to Bernard Margolius, Assistant United 
States Attorney. 

James J. Laughlin. 
James J. Laughlin. 

This the 30th day of June 1943. 

This Supplemental Designation of Record ordered. 

Bolitha J. Laws, 

Justice. 

Filed June 30, 1943, Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70899 

United States of America 

v. 

James P. Mitchell 

Filed July 12, 1943. Charles E. Stewart, Clerk. 

BILL OF EXCEPTIONS 

Be it remembered that this cause came on for trial on Mon- 
/ 

day, May 24, 1943, before Justice Bolitha J. Laws, holding 
Criminal Court No. 3 of the District Court of the United States 
for the District of Columbia. The United States was repre¬ 
sented by Mr. Bernard Margolius, Assistant United States At¬ 
torney, and the defendant was represented by Mr. James J. 
Laughlin. Before the jury was impaneled the defendant moved 
the Court to suppress evidence. This was denied, it being 
shown to the Court that such a motion in this case was made 
before Mr. Justice McGuire and overruled. Exception was 
noted and allowed. Whereupon a jury was selected, and being 


V 


satisfactory to both parties, was sworn to try the issues. An 
opening statement was made by the Government. Whereupon, 
to sustain the issues the Government introduced the following 
testimony: 

Anthony Lucas being first duly sworn testified that his home, 
located in the District of Columbia, had been broken into on 
the 1st day of October 1942 and that a considerable amount of 
property had been taken from his home. (Defendant during 
the trial did not dispute the fact that the Lucas home had been 
broken into and property stolen therefrom.) The witness 
identified certain property exhibited to him,* including three 
revolvers, a camera, a pair of binoculars, jewelry, and various 
other items. The witness testified further that he did not know 
the defendant, and he had not given him permission to enter 
his home or remove anything therefrom. 

Charles T. Williams being called as a Government witness, 
and first duly sworn, testified that he was a member of the 
Metropolitan Police Department and assigned to the investi¬ 
gation of this case. He testified that on the afternoon of 
October 12. 1942, he visited a certain address in the fourteen 
hundred block of N Street NW. where he had a conversation 
with the defendant. The purpose of this conversation was to 
ascertain whether or not the defendant was the individual for 
whom he was looking with respect to housebreaking. That ' 
evening between 6 and 7 o’clock he returned to the fourteen 
hundred block of N Street in the company of Detective 
Roland Kirby. 

They told the defendant that they would like to talk to him 
and would he mind coming with them. The defendant asked 
them if they could talk to him where they were, to which the 
officers replied that they would rather talk to him at the precinct 
station. Whereupon, he accompanied them without objec¬ 
tion to No. 8 Precinct Station. The witness further testified 
that during the ride to the precinct station they had no conver¬ 
sation about this case. When they reached the precinct sta¬ 
tion the officers and the defendant went into the detective room 
where they held a conversation. The defendant was told by 
the detectives that he did not have to answer any questions if 
he did not want to, but that all they wanted to find out was 



who was working along with him. At this time the defendant 
readily admitted that he had broken into the Lucas home, and 
had removed therefrom a considerable amount of property and 
told the officers that they could find that property in various 
parts of the defendant’s home on N Street, and some of it was 
located in two trunks in the basement and that they could go 
to his home with his permission and recover the same. The 
witness further testified that the defendant from the moment 
he was brought into the station was highly cooperative and 
freely admitted his guilt without persuasion or inducement 
or threats or hope of reward or immunity, and that it was only 
a few minutes after he was brought into the precinct station 
that he told them the whole story. The witness further testi¬ 
fied that he and Detective Kirby thereupon immediately left 
to return to the fourteen hundred block of N Street and from 
various parts of the house, as indicated by the defendant, re¬ 
covered the numerous items which had been identified earlier 
in the trial by witness Lucas as being his property and stolen 
on the night of October 1, 1942. Upon cross-examination the 
officer testified that he did not strike or beat the defendant or 
in any manner mistreat him. 

Max Zweig bzmg first duly sworn testified that he was a 
dealer in second-hand goods, and upon examination of the 
property which had been identified and introduced as evidence 
in this case stated that it was greatly in excess of $50.00. 

Roland M. Kirby being first duly sworn testified that he was 
a member of the Metropolitan Police Department and has 
been for eighteen years; that he visited the defendant’s home 
on N Street on the night of October 12, 1942, between 6 and 
7 o’clock and accompanied him to the car in which Officer 
Williams was seated. They asked the defendant to come 
with them because they wanted .to talk to him. He agreed 
and they immediately went in the automobile to No. 8 Pre¬ 
cinct where he was taken to the detective room. Whereupon, 
the witness testified that the defendant freely admitted his guilt 
and stated that he had broken into the Lucas home and stolen 
the property in question. The defendant told him and Officer 
Williams about where they could find the property in his home 
and gave them permission to go there and recover the same. 


The defendant at all times was willing to cooperate with the 
police and at no time made any objection to being spoken to 
about the matter. He was advised that he did not have to 
say anything, but did, within a period of ten or fifteen minutes, 
give them the whole story including the permission to make the 
search and seizure. Upon cross-examination the witness testi¬ 
fied that the defendant was booked at No. 8 Precinct on the 
night of October 12, 1942, about fifteen minutes after he was 
brought into the precinct station, and just as the officers were 
going to return to the N Street home to get the property. The 
witness stated that no housebreaking charge was placed against 
defendant until October 19th and that he was not taken before 
a committing magistrate until October 20th. (It was ex¬ 
plained to the Court at the bench, out of the presence of the 
jury, that the reason why the defendant was kept at the pre¬ 
cinct station for almost a week without being taken before a 
committing magistrate was the fact that the police officers 
had recovered from the defendant s home a great amount of 
property that had been stolen in more than thirty other house¬ 
breakings in the Northwest section of Washington, the differ¬ 
ent property filling almost an entire room at the precinct sta¬ 
tion. During this period defendant cooperated with the police 
and the victims of these housebreakings in identifying the 
property. The defendant remained at the precinct station 
for that purpose without objection on his part.) On cross- 
examination the witness testified that he did not strike or beat 
the defendant or in any manner mistreat him. On the con- 
trary the defendant required no persuasion or inducement to 
admit his guilt. 

Before either of the police officers were questioned about any 
statements of the defendant while in custody, there was a 
conference at the bench participated in by the trial judge, As¬ 
sistant United States Attorney and counsel for the defendant. 
Counsel for the defendant asked the trial judge to exclude all 
verbal and written statements made by the defendant relying 
on the case of McNab v. United States , recently decided by the 
Supreme Court but this was denied and exception duly noted. 
The Government thereupon rested. 


Motion for directed verdict was made and overruled, and 
counsel for defendant thereupon made an opening statement. 
Thereupon the following testimony was offered on behalf of 
the defendant: • 

James P. Mitchell, the defendant, testified in his own behalf 
that for some time he had conducted a rooming house at 1427 N 
Street NW., and that Officer Williams visited his house about 
2 o’clock in the afternoon of October 12, 1942, and stated that 
he was looking for a colored man named Mitchell and departed 
within a few minutes. He further testified that in the early 
part of that same evening Officer Kirby came to his house and 
asked him if he would go to his automobile which was parked on 
N Street, a short distance from defendant’s home. Defend¬ 
ant testified that he went to the automobile and that Officer 
Williams, who had been to his home in the early part of the 
afternoon, was seated behind the wheel. He testified that he 
was forced to enter the car,, getting into the back seat with 
Detective Kirby. He asked the officers what it was all about, 
to which the officers replied, “You will soon find out.” Defend¬ 
ant testified further that he was slapped two or three times by 
both officers while in the car, and after being taken to the 
precinct station was beaten, suffering many injuries and 
bruises. As a result of one blow to the face the defendant testi¬ 
fied that one of his molars was broken off at the gum line. De¬ 
fendant testified that he was kept in the police precinct until 
October 20th, when he was taken before a committing magis¬ 
trate for the first time. He denied all participation in connec¬ 
tion with the Lucas case. Upon cross-examination the defend¬ 
ant stated that although he was beaten so that his face became 
swollen and his skin bruised, he made no complaint to anyone 
at the precinct station although he admitted seeing various 
officers and the police captain in charge of the station. He . 
testified further, that although he was so beaten he made no 
admissions of guilt as testified to by the police officers. With 
respect to the broken tooth, he testified that this tooth broke 
off on a line even with the gum as a result of a punch made by 
one of the officers, and that he took the broken portion of the 
tooth from his mouth in the presence of the officers who per¬ 
mitted him to put the same in his pocket. However, he could 



not produce the tooth and could not explain its absence. 
Furthermore, he testified that no other tooth was hurt, and that 
he did not suffer any pain from the injured tooth until many 
weeks later and, in fact, did not have any dental treatment un¬ 
til the middle of December. He denied that the entire tooth 
was, in fact, removed by the jail dentist in the middle of De¬ 
cember because of trouble which started about that time. De¬ 
fendant further admitted that about midnight of the night of 
his arrest the police officers took him back to his home where 
they permitted him to feed his dog. 

Mary Blumenfeld, being first duly sworn testified on behalf 
of defendant that she visited the defendant while in the police 
precinct, and that she observed the physical condition of the 
defendant and noticed marks and bruises on his body and on 
one occasion noticed he was spitting blood. The defendant 
complained to her of severe pains in his stomach. Thereupon 
the defendant rested. 

In rebuttal the Government called Captain Arthur C. Belt, 
the Commanding Officer of No. 8 Precinct, who was on duty 
at No. 8 while the defendant was there confined. He testi¬ 
fied that the defendant made no complaint to him of any po¬ 
lice brutality or mistreatment, and at no time did he observe 
anything about the defendant which would indicate police 
beating or mistreatment. 

Anthony Lucas was recalled and testified that he saw the 
defendant in the precinct station on the 13th or 14th of Oc¬ 
tober and had a conversation with him. From his observa¬ 
tion there was nothing about the appearance of the defendant 
which indicated that he had been beaten or mistreated, and the 
defendant made no statement to him of such fact. Thereupon 
the Government rested. 

Defendant renewed his motion for a directed verdict, the 
same was overruled and exception duly noted. Final state¬ 
ments were made by counsel and the Court instructed the jury. 
The jury retired and returned with a verdict of guilty. 

For the reason that the foregoing matters are not of record, 
the defendant moves that they be made a record so that he 
may pursue his appeal to the United States Court of Appeals 
for the District of Columbia, which is done; and the defendant 





presents this his Bill of Exceptions and requests that the same 
be filed, which is done this 12th day of July 1943. 

By the Court: 

Bolitha J. Laws, 

Justice. 

Consent to the settling and signing of this Bill of Excep¬ 
tions is hereby given. 

Bernard Margolius, 
Assistant United States Attorney. 

Filed July 12,1943, Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to the designa¬ 
tions of record for use on appeal approved by the Court and 
filed in cause entitled United States of America vs. James P. 
Mitchell, Criminal No. 70899, as the same remains upon the 
files and of record in said Court, except the following: 

The bill of exceptions signed by Justice Laws, pages num¬ 
bered 18 to 24, both inclusive, is included herein according to 
designation by counsel filed. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 16th day of July 1943. 

• [seal] C. E. Stewart, 

Clerk. 

United States Court of Appeals for the District of Columbia, 
filed July 16, 1943, Joseph W. Stewart, Clerk. 
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